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Dear Attorney General Holder, 

Dear Acting Solicitor General Katyal: 

 

On behalf of the 261 undersigned businesses, research institutions, technology startup companies 

and organizations representing American innovation from all 50 states and the District of 

Columbia, we are writing concerning the pending consideration of the Microsoft v. i4i appeal in 

the United States Supreme Court. We are greatly concerned that a reversal of the lower court’s 

decision in this case could seriously weaken the presumption of validity that attaches to millions 

of patents in force in the United States today, thereby undermining longstanding investment-

backed reliance interests that are critical for domestic job creation and economic growth, and for 

U.S. technological leadership internationally. 

 

The U.S. patent system is the strongest in the world.  It promotes innovation by facilitating the 

investment necessary for small businesses to form and grow, and for more established businesses 

to continue competing and thriving in an increasingly competitive global marketplace. Our 

patent system helps ensure that the United States can continue to reap the benefit of innovation 

and advances in technology, which creates jobs and growth opportunities in every state and 

every sector of our economy. 

 

Private investment in innovation, however, is predicated on the ability of businesses to rely on 

the strength and presumed validity of issued patents for product development, partnering, and 

licensing decisions. The public, likewise, has an expectation that patents that were examined and 

granted by the U.S. Patent and Trademark Office confer valid rights that should be respected and 

on which it can rely. Accordingly, courts have required since long before the enactment of the 

1952 Patent Act that those who seek to challenge a patent before a lay jury or generalist judge 

must carry a heightened burden of proof, under which the facts underlying the validity challenge 

must be proved to a high degree of probability, by “clear and convincing evidence.” 



 

Permitting infringers to invalidate patents on a lower standard of evidence, as is now proposed in 

the Microsoft v. i4i case, could thus frustrate decades of settled expectations under which large 

investments were made in reliance on patents that were believed to carry a strong presumption of 

validity.  Shifting the law to a weaker presumption of validity could also deeply affect the 

prospective investment and product development decisions of innovative businesses, affect 

public-private technology transfer, and profoundly change the behavior of patent applicants and 

litigants. 

 

We believe this issue to be of critical importance for domestic innovation, job creation, and the 

Nation’s technological leadership internationally. Accordingly, we respectfully request you to 

carefully consider these implications as you develop any position that the United States 

Government may take on this important Supreme Court appeal. We also would urge you to seek 

input from a wide range of stakeholders across the U.S. economy and from within the U.S. 

Government to ensure that any such position will help preserve and promote innovation across 

the broad spectrum of the American economy. 

 

We thank you for considering our views on this crucial matter, and we look forward to working 

with you in this regard. 

 

Respectfully submitted,  
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